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Current Lopics. 

HE annual meeting of the New York 
State Bar Association was held on 
Tuesday and Wednesday, the 18th and roth 
insts., in the city of Albany. In many re- 
spects it proved one of the best in the history 
of the association, the attendance being 
larger and the interest more pronounced 
than for several years past. The association 
is particularly fortunate in its choice of presi- 
dent for the year 1898. The high honor, 
naturally much coveted by members of the 
profession, falls upon the Hon. Simon W. 
Rosendale, of Albany, who is not only uni- 
versally conceded to be one of the ablest 
lawyers at the bar of the Empire State, but 
is also possessed of that rare combination of 
qualities so seldom found united in one indi- 
vidual — legal and literary ability of the 
highest order, tireless energy, executive abil- 
ity and urbanity. In a line of presidents 
which includes such names as John K. Por- 
ter, Samuel Hand, Sherman S. Rogers, Wil- 
liam C. Ruger, Elliott F. Shepard, David 
Sennett Hill, Martin W. Cooke, William H. 
Arnoux, Matthew Hale, J. Newton Fiero, 
Tracy C. Becker and William H. Robertson, 
Mr. Rosendale will need no reflected light. 
In an association organized upon the plan of 
the State Bar Association, which meets but 
once a year, much depends upon the effi- 
ciency of the executive officers, particularly 
the chief and head. That it will have a 
strong guiding hand during ’98 no one who 
knows the newly elected president will for a 
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moment doubt. Its aims, so well stated in 
the act of incorporation passed in 1877—“ to 
cultivate the science of jurisprudence, to pro- 
mote reform in the law, to facilitate the 
administration of justice, to elevate the stand- 
ard of integrity, honor and courtesy in the 
legal profession, and to cherish a spirit of 
brotherhood among the members thereof” — 
will be kept ever in view. We confidently 
predict a year of steady growth and prosper- 
ity for the association under the administra- 
tion of Mr. Rosendale. 

The association, too, is fortunate in the re- 
election of Secretary L. B. Proctor, who 
combines with constant and watchful care of 
its interests equally tireless research in and 
contributions to legal literature and biog- 
raphy, which are of living interest and of 
permanent value. 

With reference to the proceedings of the 
meeting, we desire to especially call atten- 
tion to the able paper, printed in full in this 
issue, by Former Judge of the Court of Ap- 
peals Robert Earl, of Herkimer, on the 
pressing subject of “ Excessive Legislation.” 
Judge Farl has evidently studied the subject 
to some purpose, and coming from a lawyer 
and jurist of his wide experience and deep 
learning, the recommendations and sugges- 
tions made cannot fail to have great weight. 
The last word evidently has not been said on 
the subject of over-legislation; indeed, it is 
one which will continue to press upon bench, 
bar and people alike until a satisfactory solu- 
tion is reached. 


In connection with the close of the State 
Bar Association’s annual meeting there have 
been rumors of a gathering somewhere in 
the vicinity of the Kenmore, at which there 
was a ereat stream of oratorical effulgence 
from such great legal lights as Messrs. 
Choate, Carter and Milburn, who wrote for 
the Atrany Law JourNaL such charming 
letters on the retirement of Chief Judge An- 
drews, a few weeks ago. There appears to 
have been much mystery about the affair, 
and diligent inquiry has failed to substan- 
tiate the rumors, which are given merely for 
what they are worth. 


In an opinion written by Justice Harlan, 
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the Supreme Court of the United States, on 
the 17th inst., decided, in the case of A. 
Howard Ritter, Executor of William M. 
Rung, v. The Mutual Life Ins. Co. of New 
York, that the heirs of an insured who, while 
in sound mind, commits suicide, cannot re- 
cover on the policy. The case came to the 
Supreme Court from the Circuit Court of 
Appeals for the Third Circuit, and that 
court’s opinion was affirmed. In deciding 
the case, Justice Harlan said that when an 
insurance company entered into a contract to 
insure a man’s life, neither party to the con- 
tract could be supposed to have suicide in 
contemplation; and it was not intended, in 
entering into such a contract, that the life of 
the person insured should be at the option of 
either of the parties. The company naturally 
takes into consideration the circumstances 
bearing upon the duration of life, and no 
company would undertake to insure against 
self-destruction. If any company should 
make such an attempt it would be forbidden, 
as against public policy. The court is said to 
have held explicitly that no insured person 
committing suicide, and found to be of 
sound mind, could recover upon his policy. 
We have not yet seen the full opinion of the 
court, and are therefore unable as yet to com- 
ment intelligently upon the decision. 


Mr. Gino C. Speranza, a_ well-known 
member of the New York bar, has re- 
cently called public attention, through the 
powerful medium of the press, to grave 
abuses of the processes of the law as a 
weapon for swindling, in the matter of in- 
stallment sales in the metropolis, particularly 
on the East Side, the victims being in many, 
if not most, cases ignorant and illiterate for- 
eigners. The plan pursued by these harpies 
is so well known as to hardly need describ- 
ing. Its main feature is the forcing upon 
these poor people of articles which, of their 
own motion, they would perhaps never think 
of getting, at prices far beyond the value of 
such articles, and then if at any time the 
purchaser fails to pay his installments 
promptly, a charge of conversion is pre- 
ferred against him, and, as the New York 
Tribune truly says, “the law meant to pun- 





ish real attempts to dispose of another’s 
property is used to wring more money out of 
him. The last thing the swindler wants is to 
recover his goods, and, accordingly, exten- 
sive frauds are perpetrated by agents swear- 
ing falsely that they have demanded return 
of the goods. On their testimony body exe- 
cutions are secured, under which the poor 
foreigner is lodged in jail unless he pays all 
the demands of his persecutor. One man is 
now said to be in jail subject to six months’ 
imprisonment because he cannot pay $2.05. 
In many such cases much more than the true 
value of the article purchased has been paid 
before default, and probably in almost all of 
them the article would be returned to the 
seller willingly, but he, rather than take it 
back, according to agreement, manufactures 
a charge of conversion, under which he 
hopes to enforce further payment as an alter- 
native to imprisonment.” 

Investigations conducted by Mr. Speranza 
stow clearly that the evil herein mentioned is 
not merely a breach of moral rights, but of 
legal rights as well, for the discovery was 
made by him that in many of the cases the 
defendant was never served with a summons 
in the action on which the judgment was ob- 
tained. An examination of the records in 
one of the District Courts of the city of New 
York disclosed the fact that nearly three 
hundred cases within the period of less than 
one year were all brought by the assignee of 
the same dealer, and that in every one of 
these cases judgment was by default. The 
same attorney invariably appeared for the 
plaintiff, and in almost every case the certifi- 
cate of service of the summons upon the de- 
fendant was by the same marshal. Mr. 
Speranza pertinently asks whether it is con- 
ceivable that not one of these three hundred 
purchasers should have defended or at least 
have appeared in the action if he had been 
summoned. In addition to the strong pre- 
sumption herein contained, Mr. Speranza 
has obtained evidence stating clearly and un- 
qualifiedly that no summons was ever 
served in many of these cases. He con- 
tinues: “ These judgments (based on oral 
pieadings) are not appealable, because they 
are granted by default; even omitting the 
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item’ of expense, it would be well-nigh im- 


possible to attack them collaterally, as the 
affidavit of non-service by the defendant 
would be offset by the certificate of service 
by the marshal; so that the purchasers have 
n9 alternative but to pay the judgment, with 
costs and sheriff’s fees. Further, I have ob- 
tained sworn statements from some of these 
purchasers showing that even if the judg- 
ment was lawfully obtained, its execution 
was illegal.” 

Enough has been said to show that grave 
abuses exist which call for certain and speedy 
remedy. Mr. Speranza informs us that sev- 
eral bills will be introduced in the legislature, 
and that the law-makers will be asked to pass 
one or more of them. He does not think 
the provisions of the Code giving the right 
of arrest in certain cases could be done away 
with at the present time, but suggests that it 
might be possible to so modify the provisions 
relating to body executions as to make them 
issuable only on judgments exceeding $25. 
A bill embodying some such provision 
should be passed without delay, in order to 
prevent in future the collection of a debt by 
imprisonment for its non-payment. So long 
as the present law remains unchanged, and, 
as has been clearly shown, affords an oppor- 
tunity for oppression, the pretence that we 
have abolished imprisonment for debt will be 
seen to be the hollowest kind of mockery. 


In many of the States of the Union it is 
provided by statute that a subsequent mar- 
riage of the parties is a defense to a prosecu- 
tion for seduction. It is, however, very gen- 
erally held (the case of Commonwealth v. 
Wright, 27 S. W. Rep. 815, in which the 
Court of Appeals of Kentucky held that a 
bare offer of marriage by the defendant was 
a defense, forming a notable exception) that 
a mere offer to fulfil the promise on the part 
of the seducer is not sufficient. An interest- 
ing case in point was recently tried in Ore- 
gon —that of State v. Wise (50 Pac. Rep. 
800). On a trial, the defendant, who was in- 
dicted for seduction, produced in open court 
a license authorizing a marriage between the 
defendant and the prosecutrix. The prose- 
cutrix declined. The counsel then moved to 





dismiss the indictment on account of such 
offer and refusal, which motion was over- 
ruled, and, on appeal, the action of the court 
in overruling the motion was assigned for 
error. The Oregon Supreme Court affirmed 
the judgment, holding that nothing less than 
an actual marriage is a bar to such a prose- 
cution. The substance of the opinion is con- 
tained in the following extract: 

“The statute provides that a subsequent 
marriage of the parties is a defense to a pros- 
ecution for seduction (1 Hill’s Ann. Laws, 
sec. 1863), but it does not provide or contem- 
plate that the guilty party shall escape pun- 
ishment, when he finds the doors of the 
penitentiary about to open to him, by a mere 
offer of marriage, unless it is accepted by the 
injured female. The authorities are practi- 
cally unanimous that nothing but an actual 
marriage is, under a statute like ours, a bar 
to the prosecution. (State v. Thompson, 79 
Towa, 703 [45 N. W. 293]; State v. Mackey, 
82 Iowa, 393 [48 N. W. 918]; State v. Bauer- 
kemper [Iowa], 64 N. W. 609; State v. 
Brandenburg, 118 Mo. 181 [22 S. W. 1080]; 
People v. Samonset, 97 Cal. 448 [32 Pac. 
520]; State v. Whalen [Iowa], 68 N. W. 
554.) The decision from the Court of Ap- 
peals of Kentucky (Com. v. Wright, 27 S. W. 
815), that an offer of marriage is sufficient, 
is the only case to which our attention has 
been called, or which we have been able to 
find, holding such a doctrine; and the court 
cites no authorities to support its position, 
nor does it make any reference to the adjudi- 
cations in other jurisdictions upon the ques- 
tion, and, so far as we can ascertain, its judg- 
ment has not been approved elsewhere. It 
proceeds upon the theory that the statute is 
only designed to compel the seducer to fulfil 
his promise, and not to punish him for a 
crime against good morals and common de- 
cency. But, as we take it, the gravamen of 
the offense is the act of seducing and de- 
bauching an unmarried female, of previous 
chaste character, under or by means of a 
promise of marriage; and the crime is com- 
plete as soon as the act is accomplished, al- 
though a subsequent marriage is by statute a 
bar to a prosecution. But a refusal by the 
prosecutrix to accept an offer from the se- 
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ducer to marry her is no defense; for, as said 
by Mr. Justice Rothrock in State v. Mackey, 
supra, “She may have, and no doubt often 
has, good reasons for refusing to accept his 
offer. His conduct may be such after he has 
accomplished his purpose as to make him 
unworthy of an alliance, even with the 
woman he has seduced. His offer of mar- 
riage is not a bar to the indictment. Noth- 
ing less than an actual marriage is a bar to 
the prosecution.” There was no error of the 
court in its ruling upon this point.” 


An interesting case bearing on the appli- 
cation of chapter 716, Laws of 1894, which 
provides “that in every public department, 
and upon all public works of this State (New 
York), honorably discharged Union soldiers 
and sailors shall be preferred for appointment 
and employment, etc., and in all cases the 
persons having the power of employment or 
appointment, unless the statute provides for 
a definite time, shall have the power of re- 
moval only for incompetency and conduct 
inconsistent with the position held by the 
employe or appointee,” was recently decided 
hy the Appellate Division of the Supreme 
Court, Third Department. The case is that 
of the People ex rel. Michael Broderick v. 
The Trustees and Superintendent of Public 
Puildings. The relator, who formerly had 
charge of one of the elevators in the Capitol 
at Albany, but was discharged by Supt. 
Easton on October 2, 1895, now secures his 
reinstatement as a laborer in the Capitol, 
without prejudice to an action or proceeding 
to recover damages for his removal. Pre- 
siding Justice Parker, who wrote the opinion 
in the case, held that the relator was not 
hired for a particular work of running an 
elevator, but to do any work in that grade to 
which the superintendent should assign him. 
During the time of his employment the re- 
lator was subject to removal from the 
elevator and assignment to other work, al- 
though such change would have lessened his 
monthly wages. His rights, therefore, under 
such circumstances, were that he be pre- 
ferred in his employment as a laborer to 
those who were not honorably discharged 
soldiers or sailors. The statute above 





quoted in part not only allows the person 
“so wrongfully removed or refused such 
preference,” the remedy by mandamus, but 
also gives him “ right of action in any court 
of competent jurisdiction for damages as for 
an act wrongfully done.” The court says: 

“ This proceeding is, in effect, against the 
trustees and superintendent of public build- 
ings as a board of public officers, and not 
against the individuals. Unless we consider 
it in that character, we would have to dismiss 
the writ on the ground that those to whom it 
was directed were no longer in a condition 
to obey it, having passed out of office and 
been succeeded by others. Thus this writ 
must be executed against persons who, al- 
theugh they are the same officers, are not 
the same individuals who made the wrongful 
removal. Hence I conclude that under the 
circumstances of this case those to whom the 
writ must issue to reinstate the relator are 
not those against whom the right of action 
for damages is given, and, therefore, that the 
relator cannot recover them in this proceed- 
ing. But, as above said, where an alternative 
writ has been granted and a trial had, the 
final order may award the proper writ, al- 
though the petition may 
much. These considerations lead to the re- 
sult that the order confirming the referee’s 
report and dismissing the writ must be re- 
versed, and inasmuch as the question of dam- 
ages is not to be considered, and the facts 
are all before this court, we can direct that 
such a peremptory writ issue as the facts re- 
quire.” 


have asked too 


The Chicago Bar Association will give a 
reception and banquet February 4th to New 
York’s distinguished lawyer, Joseph H. 
Choate. It is understood that the latter has 
accepted. The Chicago Legal News learns 
that invitations will be extended to the judges 
of the Federal courts in the Chicago and ad- 
joining circuits, and the justices of the Su- 
preme Court of Illinois and of adjacent 
States, together with a large number of lead- 
ing lawyers residing near Chicago. The 
banquet and reception will be, it is expected. 
the largest and finest that ever has been 
given by the association. It is in charge of a 
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cumunittee composed of Frederick Ullman, 
chairman; Huntington W. Jackson, Chas. K. 
Offield, E. G. Mason, William G. Beale, E. 
A. Otis, John J. Herrick, James M. Flower 
and W. W. Gurkey. Referring to Mr. 
Choate’s approaching visit to the western 
metropolis, the National Corporation Re- 
porter has this to say: 

“ The Chicago bar will feel proud to enter- 
tain Mr. Choate, for it recognizes in him a 
lawyer of great ability and an advocate of 
high order, who ennobles the legal profession 
of America. Among the distinguished char- 
acteristics of Mr. Choate, as an advocate, is 
the peculiar talent as a cross-examiner, and 
this art is properly deemed a distinguishing 
talent because of its rarity in companionship 
with other gifts, indicative of the great law- 
yer. Cross-examination is the powerful 
searchlight in the discovery of the truth, and 
its important and supereminent service is 
readily acknowledged at the bar. Mr. 
Choate is the master of the ‘ smiling’ style of 
as contra-distinguished 
style. Good temper and 
self-command are his winning parts, but let 
no witness take the unction to himself that 
the suaviter in modo may not be swiftly suc- 
ceeded by the fortiter in re. Mr. Choate’s 
cross-examination of Russell Sage is one of 
the morsels which New York lawyers love to 
chew 


cross-examination, 


from the ‘ savage ’ 


whenever they take their country 


cousins into their lovable confidence.” 


We have received No. 1, Vol. I of the 
Indiana Law Journal, a monthly which was 
started with the new year, in obedience to a 


presumed demand. The editor, W. P. Fish- 
back, dean of the Indiana Law School, an- 
nounces that the new periodical will appeal 
chiefly to Indiana lawyers, and that one of its 
aims will be “to further the effort now on 
foot to harmonize some of the laws of Indi- 
ana with the sound and progressive legisla- 
tion of other States, especially in those 
matters wherein a conflict of laws so gener- 
ally operates for injustice.” It will also, the 
editor says, urge the adoption of higher 
standards for legal education. 
certainly most laudable and worthy objects. 
Whether or not a new journal was needed to 
further their accomplishment time must tell. 


These are 





We are free to say, however, that the first 
number of the Indiana Law Journal is not 
only able but highly interesting, and we do 
not hesitate to predict that, if kept up to this 
standard, it will find a place for itself. 

An Indiana agent of a foreign insurance com- 
pany appropriated to his own use the money he 
had received as premiums, and when called to ac- 
count, insisted that as the company had not com- 
plied with the conditions imposed by statute to 
entitle it to do business in the State, it had no 
right to the money. His attorneys advised him 
that there was nothing in his defense, and he was 
advised to bestir himself and pay the money, which 
he did. 

An alibi office has been brought to light in Paris 
for the use of the higher orders of society in the 
conduct of their intrigues. It is close to the Grand 
The promoters of the enterprise undertake 
to post letters from any town chosen by the sender 
with a view to misleading the addresses. Inquiries 
made by the police show that the office has more 
than a thousand clients on its books, among them 
lawyers, doctors, actors and bankers, as well as 
many members of the French aristocracy. The 
existence of the industry was discovered in the 
course of an inquiry into the 
Some of those supposed anonymous letters to the 
Dreyius family proved to have been sent through 
this channel. 


opera. 


Esterhazy case. 


Things have come to such a pass that a cause 
celebre like the trial of Thorn for murder is re- 
garded as a means of recreation and entertain- 
ment. For this the yellow journals are 
largely responsible, using the court as an aid to 
sensationalism in order to sell their papers. <A for- 
eigner coming into one of our court-rooms during 
the trial of a great murder case might well conclude 
from the activity and audacity of the yellow jour- 
nalist that they claimed certain vested rights which 
were recognized by the judge and court officers. 
He would be amazed if he were told that the yel- 
low journalists 


spirit 


were conspicuous only because 
they encroached without check on the judicial dig- 
nity, and that the judge, shutting his eyes to the 
photographer’s big camera in the gallery and to 
the device of ranging in line with him the ac- 
quitted defendant in a notorious capital case in 
order to make it appear she was sitting on the 
bench with him. And when the foreigner saw the 
result of the yellow journalist’s labors in the sheets 
hawked about for sale — the caricatures of counsel, 
jurymen, witnesses and court attendants, the 
“signed statements” by the prosecuting attorney 
and high police officials, and the mendacious stor- 
ies of confessions by the defendant — he would be 
apt to remark: “ From the license of your press I 
should judge there was no respect for the bench 
in this country.” 
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NEW YORK STATE BAR ASSOCIATION. 

PROCEEDINGS OF THE TWENTY-First ANNUAL 
MEETING, HELD IN ALBaANy, N. Y., ON THE 
18TH AND I9TH INsTs. 


HE twenty-first annual meeting of the New 
York State Bar Association was held in the 
assembly chamber, State Capitol, Albany, on 
Tuesday evening, the 18th inst., with a large and 
brilliant attendance of bench, bar and laity. In 
the absence of the Hon. John G. Carlisle, of Ken- 
tucky, former secretary of the treasury, who was 
to have delivered the annual address, but was pre- 
vented from so doing by the untimely and 
lamented death of his son, the Hon. William C-. 
DeWitt, of Brooklyn, consented to speak. The 
subject chosen by him was “ The Charter of 
Greater New York,” with which instrument, as 
one of the most active framers thereof, Mr. De- 
Witt possesses some familiarity. After reviewing 
and explaining at length the scheme of the char- 
ter, the speaker said: 


“ But I warn my fellow-citizens that it is not in 
the alteration or enlargement of governmental or 
municipal systems that popular prosperity is to be 
attained. Commerce is the paramount and con- 
trolling source of metropolitan and national pros- 
perity. Even to commerce with India may be 
traced the wealth and the enlargement of cities. 
Commerce is the parent of London, and to com- 
merce alone can Greater New York look for 
permanent prosperity. The thrift and genius of 
the inland villages and smaller cities of the State 
are gone, and the charm has departed from the 
valleys of the Mohawk and Genesee. Think of 
what England has done for London through her 
commercial relations! She is opening the most 
remote parts of the earth to supply her markets. 
America must do the same for Greater New York. 

“Our energetic people must be found in un- 
equaled numbers wherever the Anglo-Saxon is 
breaking ground as a pioneer. Our highest mis- 
sion is to subdue the world to the useful and the 
good. Let us forever insist that Greater New 
York shall take her rightful place among the com- 
mercial cities of the world, so that upon the ocean, 
as upon the lakes, she shall maintain business re- 
lations and active trade with every point where 
human daring ventures, or where human industry 
seeks fair exchange of products on the broad basis 
of the universal brotherhood of man.” 

President Whitaker, of the Bar Association, fol- 
lowed with his annual address, speaking briefly 
upon three questions which he deemed of practical 
interest, viz.: First, the increasing volume of our 
statutory law; second, inchoate right of dower; 
third, the prevalence of the crime of perjury. On 
the first subject he showed the rapid increase of 
both court and statute law. Legislatures seem 
determined to keep pace with the courts in adding 





to the volume of the law, and it has already come 
to the point that the ordinary lawyer cannot even 
find storage-room for the books in which the law 
is contained, let alone read and expound it. “In 
time,” he declared, “‘ the courts themselves, out oi 
respect for reason and equity, will be compelled to 
reverse the maxim that ‘ignorance of the law is no 
excuse.’”’ The speaker cited the fact that there 
have been passed by the legislature of New York, 
and printed, from 1777 to 1897, inclusive, 101,000 
pages of statutes. Legislation is on the increase. 
Using the last decade as an example, from 1887 to 
1897, inclusive, only one volume of laws each year 
was passed, of above 600 pages each. From 1892 
to 1897, inclusive, there have been two volumes 
each year, some of them with 1,000 pages each, 
and during two of these years there were three 
volumes. That the books teem with unne iry 
and ill-advised legislation, a glance at them is suffi- 
cient to show. “It is better,” he said, “to be 
without laws we want than to have those we do 
not want. If our legislative wants are real they 
will come home to us; it will not be necessary for 
us to go in search of them.” President Whitaker 
advocated as a simple and effective remedy for the 
evils referred to, the establishment of biennial 
legislative sessions, and the limiting of the time 
the legislature shall sit. On the second topic the 
speaker made an earnest and thoughtful plea for 
the abolition of the inchoate right of dower. The 
power of the wife over the husband’s real property 
during their joint lives should be no greater than 
the power of the husband over the wife’s real 
property, whereas, under the laws of our State, 
married women have been granted personal and 
property rights superior to those of married men. 
In Connecticut there is no inchoate right of dower, 
and no one claims that any injustice has been 
done by its abolition. 

On the important subject of the prevalence of the 
crime of perjury in legal proceedings, President 
Whitaker said: 

“In closing I desire to say a few words upon 
what I consider the greatest existing evil in the 
administration of justice, the prevalency of the 
crime of perjury in legal proceedings, and to make 
one or two suggestions towards a partial remedy. 
The profession, I believe, generally concedes that 
perjury is at the present time the most prevalent 
and dangerous crime — and the most seldom pun- 
ished. It has come to such a pass that men stand- 
ing high in the community apparently think 
nothing of swearing falsely to pleadings in order 
to delay and defeat justice. Most of this false 
swearing to pleadings is made safe and possible 
by the use of that great perjury-begetting provision 
of our Code which allows allegations upon infor- 
mation and belief, and denials upon want of infor- 
mation or belief. But in addition to swearing 
falsely to affidavits and pleadings, many men have 
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no regard at all for the sanctity of an oath admin- 
istered in a court of justice. To such men the 
actual defeat of justice, if it be to their pecuniary 
benefit, is viewed with complacency, even though 
effected by perjury. I think it is the observation 
of judges and of practicing lawyers that the crime 
of perjury is committed in some form or other in 
at least five out of every ten litigated cases. After 
talking to many lawyers and judges upon the sub- 
ject, this is the lowest estimate I have received. 
When we consider the thousands of litigated 
causes that are tried in our State each year, it is 
simply appalling. It is an awful, but I believe a 
true, confession. It is a shame on our profession 
and a disgrace to our nineteen centuries of Chris- 
tian civilization. 

“Were David now alive, he might again ex- 
claim, ‘ All men are liars... The cause of the in- 
crease and prevelancy of perjury is not hard to 
find. It arises largely from a weakening in the 
belief of future punishment, and an apparent cer- 
tainty of freedom from present punishment. The 
chief test of the obligation of an oath is based 
upon a belief in future punishment, as is evidenced 
by the form of the oath and manner of its admin- 
istration, as recognized by law. If, therefore, we 
eliminate all idea of future punishment for per- 
jury, and inflict no present punishment, or, in other 
words, abolish all punishment, both here and here- 
after, it is not to be wondered at that the crime 
will prevail, and that men will not hesitate to com- 
mit it to further their interests. For punishment 
is the great deterrent to crime. From the year 
1830 to 1896 there have been on an average three 
convictions a year for perjury. And during the 
last two years only one conviction. The crime is 
increasing, and the punishment decreasing. Un- 
less the commission of the crime of perjury be 
checked, the enforcement of rights or prevention 
of wrongs through the administration of justice 
will become a farce. Can the commission of per- 
jury be checked, and how? Most emphatically 
yes; by the bench and bar; by the judges directing 
investigation to be made by the district attorney in 
all cases tried before them, when they have reason 
to believe perjury has been committed and can be 
proved. And by members of the bar simply being 
honest and true to their profession. If the lawyers 
of this State would positively discourage false 
swearing on the part of their own clients, and 
honestly endeavor to have it punished when com- 
mitted by the clients of their adversary, the crime 
would grow suddenly less. It is the professional 
duty of every lawyer to do this. He owes it to 
himself; he owes it to his fellow-man; he owes it 
to his country, and he owes it to his God. In 
populous counties there should be a department in 
the office of every district attorney devoted entirely 
to the prosecution of the crime of perjury, where 
lawyers who desire to do their duty could take 
such cases.” 

















At the close of the addresses a vote of thanks 
was given to Mr. DeWitt, and a vote of sympathy 
was extended by the association to the Hon. John 
G. Carlisle on the death of his son. Later a re- 
ception was held in the assembly parlor in honor 
of the guest of the evening, the Hon. William C. 
DeWitt. 

The business sessions of the association began in 
the common council chamber, City Hall, on Tues- 
day morning, the 18th inst., with the largest at- 
tendance in many years, among those present 
being E. G. Whitaker, New York; Simon W. 
Rosendale, Albany; Walter S. Logan, New York: 
Geo. F. Roesch, New York; Norton Chase, Al- 
bany; Donald McLean, New York; Jas. D. Me- 
Clelland, New York; Wm. J. Roche, Troy; James 
C. Carter, New York; Clarence W. Smith, Johns- 
town; Joseph H. Choate, New York; Wm. C. 
Mills, Gloversville; John Brooks Leavitt, New 
York; John Sanderson, Catskill; W. Martin Jones, 
Rochester; James B. Olney, Catskill; A. B Steele, 
Herkimer; John V. L. Pruyn, Albany; Frank D. 
Wright, Auburn; A. P. Rich, Auburn; Francis H. 
Woods, Albany; Chas. M. Davison, Saratoga; J. 
D. Henderson, Herkimer; C. H. Lewis, Syracuse; 
Giles S. Piper, Fulton; Edgar A. Spencer, Glov- 
ersville; H. J. Cookinham, Utica; S. W. Barnum, 
Cherry Valley; A. H. Sawyer, Watertown; John S. 
Gilbert, Malone; W. A. Purrington, New York; 
James F. Crawford, Cohoes; Louis M. King, 
Schenectady; I. W. Near, Hornellsville; Martin 
Heermance, Poughkeepsie; Geo. M. Diven, EI- 
mira; Lynn J. Arnold, Cooperstown; Albert C. 
Tennant, Albany; John P. Grant, Stamford; E. D. 
Ronan, Albany; Roswell A. Parmenter, Troy; 
Wm. P. Rudd, Albany; C. P. Collier, Hudson; E. 
R. Olcott, New York; Thomas F. Wilkinson, Al- 
bany; James A. Lansing, Troy; John T. Cook, 
Albany; Amasa J. Parker, Jr., Albany; Samuel B. 
Hamburger, New York; Sherman S. Rogers, Buf- 
falo; A. J. Dittenhoefer, New York; Marcus T. 
Hun, Albany; A. H. Sewell, Walton; Frank C. 
Ferguson, Buffalo; Clinton B. Gibbs, Adelbert 
Moot, John Cunneen, Buffalo; Elbridge L. Adams, 
Rochester; Tracy C. Becker, Buffalo; M. A. 
Kursheedt, New York; F. L. H. Ward, New 
York; Henry Clinton Backus, New York; H. L. 
Bogert, New York; E. T. Lovatt, Tarrytown; R. 
B. Fish, Fultonville; J. S. Sitterly, Fonda; John 
Van Sickle, Auburn; Thomas Spratt, Ogdensburg: 
Wm. C. Prescott, Herkimer; Myer S. Isaacs, New 
York; Thomas H. Ham, Walter E. Ward, Albany; 
F. G. Paddock, Malone; David Miller, Lockport; 
Charles D. Thomas, Charles Bell, Herkimer, 
Grenville M. Ingalsbe, Sandy Hill; Amasa J. Par- 
ker, Albany; Zerah S. Westbrook, Amsterdam; 
F. E. Wadhams, Albany; Jeremiah Keck, Johns- 
town; William G. Davies, New York; J. Newton 
Fiero, Albert Hessberg, Geo. W. Lawyer, Chas. J. 
Buchanan, Frederick W. Cameron, Arthur L. An- 





drews, Henry A. Peckham, Albany. 
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The business of the morning session ncluded the | 


election of officers for the ensuing year, reports of 
committees. A synopsis of the report of the treas- 
urer, Albert Hessberg, follows: Balance on hand 
at date of last report, $3,483.39; received for dues 
since last report, $3,695; interest, $84.92; total, 
$7,263.31; disbursements, $2,600.73; balance on 
hand, $4,662.58. The report shows a flattering 
financial condition, and speaks volumes for the 
efficiency of the treasurer. 


THe NEwry-ELeEctep OFFICERS. 

The following officers were chosen for the ensu- 
ing year: 

President — Simon W. Rosendale, of Albany. 

Recording Secretary — L. B. Proctor, of Albany. 

Corresponding Secretary — Frederick E. Wad- 
hams, of Albany. 

Treasurer — Henry A. Peckham, of Albany. 

Vice-Presidents. — First district, Louis Marshall, 
of New York; Second district, Macgrane Coxe, of 
Southfield, Orange county; Third district, Clarence 
FE. Bloodgood, of Catskill; Fourth district, Rich- 
ard L. Hand, of Elizabethtown; Fifth district, 
Nevada N. Stranahan, of Fulton; Sixth district, 
John B. Stanchfield, of Elmira; Seventh district, 
James M. E. O’Grady, of Rochester; Eighth dis- 
trict, Timothy E. Ellsworth, of Lockport. 

Executive Committee. — First district, Elihu Root, 
Fdward G. Whitaker, Charles W. Dayton; Second 
district, William H. Robertson, Charles F. Cos- 
sum, William W. Gillen; Third district, James A. 
3etts, Charles J. Buchanan, R. A. Parmenter; 
Fourth district, Grenville M. Ingalsbe, Jeremiah 
Keck, Charles M. Davidson; Fifth district, A. B. 
Steele, Elon R. Brown, G. S. Piper; Sixth district, 
Flliot Danforth, Clark H. Austin, John P. Grant, 
Seventh district, Charles McLouth, Frederick W. 
Noyes, W. Martin Jones; Eighth district, John 
Cuneen, C. Z. Lincoln, Nathaniel W. Norton. 

Committee on Law Reform. — First district, Wil- 
liam B. Hornblower, John DeWitt Warner, Don- 
ald McLean: Second district, Robert F. Wilkin 
son, Norman S. Dike, Charles A. Collin; Third 
district, J. Newton Fiero, John J. Linson, James 
W. Eaton: Fourth district, Zerah S. Westbrook; 
Louis M. Brown, Andrew J. Nellis; Fifth district, 
W. C. Prescott, A. H. Sawyer, H. J. Cookinham; 
Sixth district, George M. Diven, Albert F. Glad- 
ding, Joseph Mason; Seventh district, Irwin W. 
Near, Elbridge L. Adams, Nathaniel Foote; 
Eighth district, Adelbert Moot, Leroy Parker, 
Henry Hill. 

Committee on Admissions. — First district, S. L. 
H. Ward, Thomas G. Evans, Robert T. B. Easton, 
A. V. W. Van Vechten; Second district, Arthur S. 
Tompkins, Frederick E. Ackerman, Waldo G. 
Morse, J. Hervey Cook; Third district, Amasa J. 
Parker, Jr., F. Arthur Westbrook, John Van 
Schaick, Timothy F. Bush; Fourth district, J. 
Sanford Potter, L. M. King, Jesse S. L’Amoreaux, 
Wallace T. Foote, Jr.; Fifth district, Michael F. 


Driscoll, Charles Bell, N. E. Kernan, John N. 


| Carlisle; Sixth district, Howard W. Newton, Al- 








bert H. Sewall, J. F. Lee Tucker, William N. 
Noble; Seventh district, Henry G. Danforth, Mer- 
ten E. Lewis, C. D. Kiehel, John Van Sickle; 
Eighth district, E. M. Bartlett, A. A. Van Dusen, 
S. T. Viele, S. E. North. 

Committee on Grievances. — First district, John E. 
Parsons, Edward Mitchell, James A. Blanchard; 
Second district, Cyrus W. Horton, Thomas E. 
Pearsall, John F. Brennen; Third district, Robert 
G. Scherer, William J. Roche, John Sanderson; 
Fourth district, Philip Keck, Everett Smith, 
Charles C. Lester; Fifth district, Russell S. John- 
son, H. W. Bentley, J. A. McConnell; Sixth dis- 
trict, Edward H. Herendeen, John E. Smith, A. D. 
Wales; Seventh district, Frederick L. Manning, 
P. M. French, Joseph S. Hunn; Eighth district, 
David Millar, Frederick W. Kruse, W. H. Hotch- 
kiss. 

Committee on Legal Biography. — First district, A. 
J. Dittenhoefer, John Brooks Leavitt; Second dis- 
trict, Leonard B. Sackett, John Winslow; Third 
district, Joseph A. Lawson, John W. Searing; 
Fourth district, Francis A. Smith, John I. Gilbert; 
Fifth district, S. C. Huntington, Jr., Edward N. 
Smith; Sixth district, Henry S. Redfield, George 
W. Ray; Seventh district, Charles A. Hawley, 
Fletcher C. Peck; Eighth district, Henry Ware 
Sprague, I. S. Johnson. 


F. E. Wadhams, of the committee on the bill for 
the registration of attorneys, filed his report, in 
which he reviewed the work of getting the bill 
before the legislature, and the failure to secure its 
passage, adding that it will be introduced again 
this year. 

During the two sessions some thirty-five new 
members were added to the membership-roll. 


The report of the committee on law reform, 
which was submitted, together with a full oral 
statement, by the chairman, Hon. J. Newton Fiero, 
drew out a very interesting discussion. The sub- 
ject-matter being divided, the recommendation as 
to a second division of the Court of Appeals was 
adopted. John Brooks Leavitt, of New, York, 
presented a novel proposition for an auxiliary 
court of five members, two from the First judicial 
district and one each from the other judicial dis- 
tricts, to consider cases assigned to it by the court, 
and decide the same, subject to ratification by the 
main court. The proposition, for lack of time, 
was not carefully considered by the association. 
Fuller reference to it will be made in a future issue 
of the JoURNAL. 

The recommendation of the committee with ref- 
erence to Code revision was adopted, after having 
been so amended as to provide that, if the legisla- 
ture shall fail to pass the bill above recommended, 
the State Bar Association shall, through a com- 
mittee of five members, proceed to formulate such 
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proposed changes, and be authorized to incur an 
expenditure of $500 for that purpose. 

Several notable papers were presented by mem- 
bers, that by Former Judge of the Court of Ap- 
peals Robert Earl, of Herkimer, on the subject of 
“Excessive Legislation,” being read by Vice- 
President Walter S. Logan, in the unavoidable 
absence of the author. The ALtBsany Law Jour- 
NAL takes pleasure in presenting the paper in full 
in this issue, and in commending it to the careful 
perusal of every member of the profession. 

Other papers presented were the following: 
“The Negotiable Instruments Law of 18096,” by 
Hon. James W. Eaton, Albany; “ The New Con- 
stitutional Liberty,” by Roger Foster, Esq., New 
York city; “ An Examination of the Doctrine of 
Malice as an Element of Legal Responsibility for 
Defamation Uttered on a Privileged Occasion,” 
by William A. Purrington, Esq., New York city; 
“ The Spirit v. The Letter of the Statute,” by Hon. 
Leslie W. Russell, of Canton. 

After arranging for the appointment of a com- 
mittee to entertain the American Bar Association, 
which meets in August next, at Saratoga Springs, 
resolving to continue the plan of having the presi- 
dent name the nominating committee at least six 
months before the annual meeting, and introduc- 
ing the newly-elected president, Hon. Simon W. 
Rosendale, the association adjourned. 

The banquet given in the evening at the Ken- 
more, in honor of Chief Judge Parker and Judge 
Andrews, closed the annual meeting for 1808. 


Simon W. ROSENDALE. 

Simon W. Rosendale, the newly-elected president 
of the State Bar Association, was born in Albany, 
N. Y., in 1841. His preliminary education was 
obtained in the Albany public schools and the 
Albany Academy. In 1857 he entered the law 
office of Courtney & Cassidy, then an important 
legal firm, afterward suspending his legal studies 
to finish his general education in the halls of the 
Barre (Vt.) Academy, from which he graduated 
in 1861, and on his return to Albany he was ad- 
mitted to the bar in 1862. Within a year he was 
appointed district attorney of Albany, and in 1868 
he was elected recorder by a large majority, ad- 
ministering the duties of that responsible office for 
four years, with entire satisfaction to the people 
who elected him. Later he was appointed by 
Mayor Nolan corporation counsel, resigning the 
office in 1882, on account of the pressing demands 
of his rapidly growing law practice. For some 
years he was a member of the leading law firm of 
Peckham & Rosendale, which, upon the election 
of the Hon. Rufus W. Peckham to the Supreme 
Court of the United States, became and now re- 
mains the well-known firm of Rosendale & Hess- 
berg. In 1884 Mr. Rosendale was again appointed 
corporation counsel of Albany, by Mayor A. 
Bleecker Banks. In 1891 he was elected attorney- 
general of the State of New York, on the same 





ticket with Governor Roswell P. Flower, by a 
very flattering majority. In 1895 he was nomi- 
nated for the office of justice of the Supreme Court 
of the State of New York, Third judicial district, 
his opponent being the present incumbent, Hon. 
Alden Chester. The district is largely Republican, 
but the adverse majorities were less in that year 
than at any time since. Mr. Rosendale is promi- 
nently identified with the legal, financial, commer- 
cial and philanthropic interests of the State, and 
with many local organizations, being a director of 
the National Commercial Bank, the National Sav- 
ings Bank, the Albany Railway Company, the Al- 
bany Hospital and the Commerce Insurance Com- 
pany. He was for many years treasurer of the 
New York State Bar Association. He is also a 
trustee of the Albany Medical College (Union 
University). Mr. Rosendale is not only deeply 
learned in the law, but is a close and constant 
student of language and literature, and has pub- 
lished a number of papers on interesting topics. 


EXCESSIVE LEGISLATION. 


By THE Hon. Ropert Ear., HERKIMER, N. Y., READ 
BEFORE THE NEw York STATE BAR ASSOCIATION, 
JANUARY IQTH, 1808. 

l\HE many positions which lawyers are called 
upon to fill in this country make it important 

that they should have broad culture. They are a 
controlling element in nearly every legislative 
body. They project most of the legislation and 
frame the laws. Their studies and practice make 
them familiar with the laws of their country and 
the habits of the people. They should have ample 
knowledge of history, sociology and political 
economy, and thus be able to take a leading part 
in the discussions of great public problems. In 
determining the validity of contracts, in the con- 
struction of statutes and constitutions, and in the 
application of the principles of the common law to 
cases as they arise, they have frequently to deal 
with questions of public policy; and hence a great 
lawyer, and particularly a great judge, must have, 
in addition to legal learning, in large degree the 
mental grasp and culture which are requisite for 
successful statesmanship. 

There are two theories as to’ governmental 
functions which have from time to time influ- 
enced law-making among civilized men; one is 
what has been styled governmental paternalism, 
and the other the laissez faire doctrine. One class 
of law-makers have supposed that they could make 
the people most happy and prosperous by regulat- 
ing their social relations, their modes of life, their 
habits and their industries in minute particulars. 
The other class have supposed that the chief end 
of government is the protection of life and prop- 
erty and the administration of justice among men. 
The former theory prevailed in practice in 
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. | 
Europe and in this country prior to this century. 
We find many illustrations of its operation in Eng- | 


land and France, where laws were passed regulat- 
ing the cropping of land, the time of sheep shear- 
ing, the mode of plowing and the number of 


horses to a plow, the dyeing of cloth, the manu- | 


facture of wares, the garments to be worn, the 
number of courses and the hours of meals, the 
wages and hours of labor, the places of residence 
of laborers, the number of assistants certain 
trades could have, the tanning of hides, the grow- 
ing of plants, the assize of wine and ale, the be- 


ginning and end of the day at the various seasons, | 


the price of commodities, the proportion of arable 
and pasture land, prohibiting absolutely imports 


French writer, forbidding the peasant “to hunt on 
his own land, to fish in his own waters, to grind 
at his own mill, to cook at his own oven, to dry 
clethes on his own machines, to whet his instru- 
ments at his own grindstone, to make his own 
wines, his oil and his cider at his own press, * * * 
or to sell his commodities at the public market.” 
In France, about 1794, some persons were actually 
executed for having converted corn land into pas- 
turage. Early in the reign of Edward VI of 
England the eating of flesh on Fridays and Satur- 
days in Lent, on Ember days and all fast days was 
forbidden by law, not so much for the spiritual 
welfare of the people as for the beneficial effect 
upon their bodily health, and for the promotion 
of the interests of the fishermen. 

This vicious theory of paternalism was also ex- 
tensively practiced in this country, particularly in 
New England, where the apparel, food and drink 
of the people, their social, domestic and business 
relations and other matters were particularly 
regulated by law. 

While the colony of New York did not suffer 
so much from the pestiferous meddlings of the 
law-makers, it did not wholly escape their mis- 
chievous activity. I will here give a few typical 
cases from that colony. In 1709 an act was passed 
forbidding the exportation of silver and gold; in 
1712, securing to John Van der Heul and John 
Roosevelt the exclusive right to grind flaxseed 
and make linseed oil for ten years, and another 
act, prohibiting all persons but John Parmiter and 
his assigns from making lamp black for the 
space of five years, and that prohibition was re- 
newed in 1717 for seven years and in 1724 for ten 
years; in 1714, giving Garret de Graeuw and his 
assigns the exclusive right to fish for porpoises 
and similar fish for a term of seven years; in 1717, 
prohibiting the exportation of rawhides from the 
colony; and in 1720, forbidding all persons but 
Robert Lettes Hooper and his assigns to refine 
sugar during the term of ten years. On Novem- 
ber 22nd, 1777, the congress of the United States 
recommended that the State should appoint com- 








missioners to convene at New Haven on the 15th 
day of January then next for the purpose of regu- 
lating and ascertaining the price of labor, manu- 
factures, internal produce and commodities im- 
ported from foreign parts, military stores 
excepted, and also for regulating the charges of 


_ innkeepers, and that on the report of the commis- 
' sioners each of the States should enact suitable 


laws, as well for enforcing the observance of such 


of the regulations as it should ratify, and for en- 


abling the innkeepers to obtain their necessary 
supplies, as to authorize the purchasing commis- 
sioners of the army or any other persons to take 
from any engrossers, forestallers or any other 


| persons possessed of a larger quantity of com- 
and exports of commodities, forbidding the use of | 


carriages for riding; in France, according to a 


modities or provisions than would be needed for 
the private annual consumption of their families, 
and who should also refuse to sell the surplus at 
the prices thus to be ascertained on payment only 
of such prices for the same. In pursuance of this 
recommendation of congress, commissioners were 
appointed by the States, and they convened and 
regulated the wages of farm laborers, mechanics 
and others, the price of teaming and of land 
transportation, and the price of all commodities; 
and the wages and prices thus fixed were ratified 
by the legislature of this State by an act passed 
April 3rd, 1778, by which it was made a criminal 
offense to ask or pay more than the prices thus 
fixed; and all persons were bound to sell any 
surplus of commodities had by them at the prices 
fixed, and they were made criminals if they did 
not. The act was to be in force during the Revo- 
lutionary War. 

April 4th, 1785, the legislature passed an act 
granting a monopoly for stage transportation be- 
tween Albany and New York for ten years; and 
March 19, 1787, passed the famous act giving 
John Fitch the monopoly of steam navigation on 
all the waters of this State for the term of four- 
teen years. 

It took centuries for the law-makers of England 
and France to learn that all such measures of 
paternalism were harmful to society, and that they 
were not in the long run beneficial even to those 
for whose advantage they were designed. Al- 
though a few philosophers saw it earlier, the gov- 
erning power of England did not perceive the 
impolicy of the extensive paternalism practiced 
there until well toward the close of the eighteenth 
century; and in France the restrictive and ham- 
pering regulations could not long withstand the 
searching investigation into human rights which 
in part lead to and was in part bred of the French 
Revolution. Before the close of that century it 
came to be the accepted doctrine of the mass of 
thoughtful men in England and France that the 
chief end of government was (as the doctrine was 
frequently formulated) to secure liberty to labor 
and safety for its earnings. Economic writers and 
statesmen with great unanimity then inculcated 
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the let-alone — laissez faire — doctrine, which was 
sometimes expressed in these simple phrases: “ If 
one wishes to be well cared for he must take care 
of himself.” ‘*One can attend to his own busi- 
ness better than the government can for him.” 
* That government is the best which governs the 
least.” 

Among the leaders of thought upon this subject 
were the statesmen and philosophers of this coun- 
try, who, laying the foundations of government 
here, carefully and profoundly studied govern- 
mental problems; and the earliest of them was 
Benjamin Franklin. Dugald Stewart, the famous 
Scotch philosopher, said of him: ‘* The expres- 
sions Laissez nous faire and Pas trop gouverner, 
which comprise in a few words two of the most 
important lessons of political wisdom, are in- 
debted chiefly for their extensive circulation to the 
short and luminous comments of Franklin, which 
had so extraordinary an influence on public opin- 
ion both in the old and new world.” Later than 
Franklin, Adam Smith, in his ‘“ Wealth of Na- 
ticns,’ formulated the doctrine of laissez faire 
thus: “The most effectual plan for advancing a 
people to greatness is to maintain that order of 
things which nature points out, by allowing every 
man, as long as he observes the rules of justice, 
to pursue his own interest in his own way, and to 
bring both his industry and his capital into the 
freest competition with those of his fellow-citi- 
zens;” and Edmund Burke, the greatest of Eng- 
lish statesmen, said: “‘ Whatever each man can 
separately do without trespassing upon others he 
has a right to do for himself.””’ This became the 
accepted doctrine of all the statesmen of this 
country down to the middle of this century. Jef- 
ferson, the most conspicuous of them, said in his 
first inaugural address as president that a good 
government is “one that would restrain men 
from injuring one another and leave them other- 
wise free to regulate their own pursuits of in- 
dustry and improvement.” Even down to this 
day American statesmen, with almost entire 
unanimity, still recognize the doctrine of laissez 
fuire as the general rule, every departure from 
which is to be justified by some good greater than 
the evil to be produced by its invasion. But when 
is the rule to be invaded? That is the question 
constantly confronting the statesmen; and latterly 
they find too ready excuses for its frequent in- 
vasion. The drift is now toward paternalism in 
all the States of the Union. We find it in labor 
laws, in factory laws, in school laws, in trust laws, 
in laws favoring socialism and communism, in ex- 
cise laws, in bounty laws, in tariff laws, and in 
other matters. In Tennessee highwater mark was 
reached in this kind of legislation in a law called 
the Johnnie Bill, passed there at the last legislative 
session, which in substance makes it a criminal 
offense for a young man to flirt or attempt to flirt 
with young ladies attending any school. 





The pro- | 


totype of that legislation may be found in the laws 
of Massachusetts about the middle of the seven- 
teenth century, which provided that boys and 
girls should not be “ suffered to converse together 
so aS may occasion any wanton, deshonest or im- 
modest behaviour;” and ‘no person shall en- 
deavor directly or indirectly to draw away the 
affections of any maid * * * under pretense oi 
marriage before he hath attained liberty and al- 
lowance from her parents or governors,” or, in 
the absence of these, from the court of the shire. 

There is a large and growing number of legis- 
lators in these days who seem to think that all the 
ills which humanity suffers can be cured by simply 
writing laws upon the statute books, unmindful 
that it is not a primary function of government to 
make people happy or prosperous, and forgetting 
that a vast domain of personal rights surround 
every individual, which no governmental agency 
can with wisdom invade. Hence we find in all 
the States a mass of legislation out of all propor- 
tion to the needs of the people. Laws are made, 
and repealed, and amended in bewildering pro- 
fusion. 

In this State, at the legislative session of 1897, 
797 bills became laws. Of these 121 were local 
acts relating to the city of New York, 56 relating 
to the city of Brooklyn, and 96 to other cities — 
in all 273 local city acts, nearly one-third of the 
whole number. In 1896 there were 1,003 acts 
added to the statutes of this State, of which 147 
were local acts relating to the city of New York, 
107 to the city of Brooklyn, and 136 to other 
cities, making a total of 390, more than 38 per 
cent. of the whole number. In 1895 the total num- 
ber of acts was 1,045, of which 150 related to New 
York, 81 to Brooklyn, and 141 to other cities, 
372 in all, more than 35 per cent. of the whole 
number. In 1894 the total number of acts was 
769, and the local city acts, of which 175 related to 
the city of New York, were 349, more than 45 per 
cent. In 1893 the total number of acts was 726, 
and the local city acts, of which 176 related to the 
city of New York, were 335, over 47 per cent. of 
all. In 1892 the whole number of acts was 715, 
and the local city acts, of which 124 related to the 
city of New York, were 349, nearly 50 per cent. of 
the whole. In 1891 the whole number of acts was 
380, and the local city acts wrere 197, more than 
50 per cent. of the whole. To these local city acts 
should be added the local laws relating to coun- 
ties, towns and villages, and thus it is made plain 
that the vast mass of legislation at Albany relates 
to local matters, of which the great bulk of the 
200 members of the legislature can know little or 
nothing. Some of these acts are partisan, many 
are promoted by private and selfish interests, and 
a large share of the time given to such consider- 
ation as they receive is wasted, and the legislative 
session is greatly prolonged at the cost of the 
people. What is the remedy for all this? Plainly 
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to give the legislative bodies of cities in the city 
charters, under proper regulations, broad and am- 
ple powers of local legislation, so that it will rarely 
be necessary to resort to the legislature for local 
city acts. The people of the cities must learn to 
rely upon themselves for good government, and 
if they will not or cannot govern themselves well, 
they will look in vain for adequate reliei to the 
mob of law-makers, some wise and some other- 
wise, who convene at Albany. And boards of 
supervisors, under the Constitution, should be 
clothed with powers of local legislation for coun- 
ties, towns and villages. These local legislative 
bodies, familiar with local needs, under the influ- 
ence of local public opinion and directly respon- 
sible to the people to be affected by their 
legislative acts, can more saiely be trusted for wise 
and safe local legislation than a foreign body un- 
familiar with local needs and performing its func- 
tions under no sense of direct responsibility to the 
localities to be affected by their acts. If local leg- 
islation could be thus confined biennial sessions of 
the legislature could easily enact all the general 
laws needed for the welfare of the people. 

The Code of Civil Procedure was adopted nearly 
fiity years ago, and yet it has not reached a stage 
ot stability; but it is annually subjected to consid- 
erable changes. In the years named the number 
of sections was either added or amended as fol- 
lows: 1890, 55; 1891, 40; 1892, 37; 1893, 121; 1894, 
72; 1895, 240; 1896, 55; 1897, 184. Here we have 
804 amended or added sections in eight years — 
more than double the whole number of sections 
in the original code of 1848. While many of these 
amendments were doubtless needed, it cannot be 
denied that many of them were unnecessary. I 
give my unqualified assent to the project advo- 
cated in this association of turning over to the 
courts the regulation by rules of everything relat- 
ing to practice. In that way the practice can be 
more wisely regulated and greater permanence 
secured. 

From the vast bulk of legislation come many 
crude, badly-framed and incoherent laws, vexa- 
tious alike to the people, the lawyers and the 
judges. By way of illustrating what I here refer 
to, I will call attention to a few cases, not the 
most flagrant, I am sure, which have casually 
come to my attention recently. In chapter 36 of 
the Laws of 1897, relating to the Court of Claims, 
section 265 is as follows: ‘ The court may estab- 
lish rules for its government and the regulation of 
practice therein; prescribe the forms and methods 
of procedure before it, vacate or modify judgments 
and grant new trials.” The meaning of this is 
plain enough; but why all this verbiage? The 
first phrase covers the whole subject. Practice 
embraces “forms and methods of procedure; ” 











and the power “to establish rules for its govern- 
ment and the regulation of practice” includes the | 
power in this court of record, to vacate or modify 


judgments and grant new trials. But much more 
serious is what I find in sections 66, 67, 68 and 69 
ot chapter 414 of the Laws of 1897, the general 
village act. The language of these sections is sin- 
gularly confused, ambiguous and incomprehensi- 
ble. They deal with village boards of fire, water, 
light, sewer and cemetery commissioners, and 
municipal boards. Section 66 provides that a vil- 
lage may establish one or more of such boards of 
commissioners, or a municipal board with the 
powers, duties and responsibilities of two or more 
of such boards of commissioners, and that in vil- 
lages of the first class a board of commissioners or 
a municipal board may be composed of three or 
five members. Section 67 again provides, in sub- 
stantially the same language as contained in the 
prior section, that a village may establish a mu- 
nicipal board, and that such board shall be com- 
posed of three members, while the prior section 
provides for three or five members. Section 68 
provides that if a village now has a separate board 
of fire, water, light, sewer or cemetery commis- 
sioners such commissioners shall continue in 
office during their respective terms, although it is 
provided in the prior sections that in any village 
a municipal board can be established, the mem- 
bers of which are to be appointed by the trustees, 
to which all the powers, duties and responsibili- 
ties of the board of commissioners are to be trans- 
ferred. Section 69 provides that a municipal board 
or commission heretofore created or existing in 
a village “‘under a general law” shall be con- 
tinued; and then further provides for the appoint- 
ment of the members of the board and 
commissions and for their powers, duties and re- 
sponsibilities. I cannot perceive that this section 
has any meaning whatever, as there was no mu- 
nicipal board or commission in any village of the 
State, so far as I can find, created or existing 
under any general law. 

Article 2 of chapter 723 of the Laws of 1895 
contains provisions for the incorporation of 
Episcopal churches; and mention is made of 
“parishes,” “unincorporated parishes” and 
“members of parishes.” What is a parish in this 
State when the term is used in a statute? And 
who are members of a parish? In section 31 of 
the article it is provided that on filing the certifi- 
cate previously specified “the members of such 
parish or congregation, and the persons qualified 
to vote at such meeting, and the persons who 
shall thereafter from time to time be qualified vot- 
ers at the corporate meetings thereof shall be a 
corporation.” Do members of the parish and 
members of the congregation mean the same per- 
sons? If they do, why use both phrases? And 
are such members and the qualified voters the 
same persons? If they are, why are the corpo- 
rators described in such different ways? While 
the persons first incorporated are described as 
members of the parish or members of the con- 
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gregation and the persons qualified to vote, there- 
after the corporators are to be the qualified voters. 
The real intention probably was to incorporate 
the qualified voters, whose qualifications had been 
previously specified. Why was it not so written? 

If the bulk of legislation could be reduced its 
quality might be improved. If the law-makers did 
not waste their time and exhaust their intellects 
in the work of local legislation they could give 
more intelligent attention to health laws, poor 
laws, tax laws and laws regulating the administra- 
tion of the criminal law. These laws are now 
crude, imperfect and inefficient. They should be 
remodeled after most careful study in the light of 
humane experience and scientific researches, not 
by increasing their bulk, but by improving their 
quality. 

There should be lectures in every law school on 
legislative expression, so that lawyers may have 
some training in the art of law-making. Those who 
have the framing of laws should take more pains 
to express them in clear, terse, concise language, 
without tautology or verbosity. Lawyers will have 
to do this work, and they must be relied on to 
improve the art of law-making, to stem the over- 
whelming flood of legislation, to arrest the grow- 
ing tendency to governmental paternalism, and to 
stand for good government and wise laws iaith- 
fully administered. 


— ~— ee 


Hotes of Cases. 


In Willis v. Providence Telegram Pub. Co., 
decided by the Supreme Court of Rhode Island in 
November, 1897 (38 Atl. R. 947), it was held that 
where plaintiff's horse became frightened by a 
collision with defendant’s negligently driven team, 
and plaintiff seized her horse by the bridle rein in 
her attempt to prevent him from running away, 
and was injured in so doing (her baby being in the 
wagon to which her horse hitched at the 
time), the proximate cause of the injury could not 
be said, as matter of law, to be some act interven. 
ing between the collision and the injury. 

The court said in part: 


was 


The doctrine of proximate cause, in cases of ac- 
cident resulting from the frightening and conse- 
quent running away of horses on the highway, as 
deduced from the numerous adjudications thereon, 
seems to be that the negligence which causes the 
fright and consequent running away of the horse 
is the proximate cause of the injury, and that this 
is so although some intervening cause contributed 
to the injury. (Busw. Pers. Inj., section 99.) At 
any rate, the question of concurring causes, as 
held by this court in Yeaw v. Williams (15 R. I. 
20, 23 Atl. 33), is a question for the jury, under 
proper instructions, and hence cannot be deter- 
mined on demurrer, unless, indeed, it clearly ap- 
pears from the declaration that the proximate 
cause of the injury was the plaintiff’s carelessness. 





(See also, Wilson v. Dock Co., L. R. 1 Exch. 186.) 
Judge Cooley, in his work on Torts, states the law 
of proximate cause thus: “If the original act was 
wrongful, and would naturally, according to the 
ordinary course of events, prove injurious to some 
other person or persons, and does actually result 
in injury through the intervention of other causes 
which are not wrongful, the injury shall be re- 
ferred to the wrongful cause, passing by those 
which were innocent.” And this summary of the 
law is abundantly sustained by the authorities. 
(See Add. Torts, sec. 12; Shear. & R. Neg. [2d 
Ed.], secs. 10, 33; Campbell v. City of Stillwater, 
32 Minn. 308, 20 N. W. 320; Wood v. Railroad Co., 
177 Pa. St. 306, 35 Atl. 699; Hoag v. Railroad Co., 
85 Pa. St. 293; Derry v. Flitner, 118 Mass. 134; 
Kennedy v. Mayor, etc., 73 N. Y. 365; Sturgis v. 
Kountz, 165 Pa. St. 358, 30 Atl. 976; Brown v. 
Railway Co., 20 Mo. App. 222; Billman v. Railroad 
Co., 76 Ind. 166, 16 Am. & Eng. Enc. Law, 436, 
and cases cited; Jagg. Torts, c. 5; Scott v. Shep- 
herd, 1 Smith, Lead. Cas [Hare & W. Notes], 
*s49; McGrew v. Stone, 53 Pa. St. 436; Railroad 
Co. v. Snyder, 18 Ohio St. 399; Connell’s Ex’rs v. 
Railway Co., 93 Va. 44, 24 S. E. 467.) In the case 
of McDonald v. Snelling (14 Allen, 290), where 
the question as to the proximate cause of an injury 
caused by a runaway horse through the negligence 
of the defendant was very fully considered, the 
court, in overruling the demurrer to the declara- 
tion, said, among other things: “It is clear, from 
numerous authorities, that the mere circumstance 
that there have intervened, between the wrongful 
cause and the injurious consequence, acts pro- 
duced by the volition of animals or of human be- 
ings, does not necessarily make the result so 
remote that no action can be maintained. The 
test is to be found, not in the number of interven- 
ing events or agents, but in their character, and in 
the natural and probable connection between the 
wrong done and the injurious consequence. So 
leng as it affirmatively appears that the mischief is 
attributable to the negligence, as a result which 
might reasonably have been foreseen as probable, 
the legal liability continues.” In Mahogany v. 
Ward (16 R. I. 479, 17 Atl. 860), this court recog- 
nized the same doctrine; for while it was there 
held that the independent act of a responsible per- 
son arrests causation, and is to be regarded as the 
proximate cause of the injury, the original negli- 
gence being considered merely the remote cause 
thereof, yet the court said that this rule “is subject 
to the qualification that, if the intervening act is 
such as might reasonably have been anticipated as 
the natural and probable result of the original 
negligence, the original negligence will, notwith- 
standing such intervening act, be regarded as the 
proximate cause of the injury, and will render the 
person guilty of it chargeable.” (See also, Lee v. 
Railroad Co., 12 R. I. 383.) It certainly cannot be 
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said that a person who attempts to prevent his 
horse from running away when it has become 
frightened by a collision with another team is 
necessarily guilty of negligence, even though the 
person in charge of the horse is not in his carriage, 
and does not actually have hold of the reins at the 
And this is even more 
clearly so when a helpless child is in the carriage, 
and when the first impulse of every rational person 
would be to prevent the horse from running away. 
Whether or not the act of the plaintiff in any given 
case is in fact a rash, or even negligent, one, and, 


time of the collision. 


hence, such as would prevent him from recovering 
in an action of this sort, is for the jury to deter- 
mine in view of all the circumstances of the par- 
ticular case. 

In Fox v. Buffalo Park, decided by the New 
York Supreme Court, Appellate Division, Fourth 
Department, in October, 1897 (47 N. Y. Supp. 
788), it was held that the owner of a building or 
structure designed for public exhibitions and en. 
tertainments, to which an admission fee is charged, 
is responsible for defects in the original construc- 
tion of the building or structure, though he had no 
actual knowledge of the defect, and though he 
employed a contractor for the construction, and a 
competent architect to oversee it. 


-—— + 


English Notes. 


During the year 1897 the English bench and bar 
have lost several of their strongest and most re- 
spected members by death. The list includes Sir 
Edward Kay, Mr. Justice Cave, Baron Pollock, 
the last of the barons; Judge Bristowe, Q. C., 
Judge David Lewis, Sir Travers Twiss, Q. C., Sir 
John Simon, sergeant-at-law; Sir George Osborne 
Morgan, Bart., Q. C., Sir Frank Lockwood, Q. C., 
Mr. Harrison, Mr. Halse and Mr. St. John Wont- 
ner. 

In accordance with annual custom at this season 
her majesty, through the first commissioner of 
works, has sent four does from Bushey Park to 
the lord mayor, three to the sheriffs of the city, 
and one each to the recorder, the chamberlain, the 
town clerk, the common sergeant, and the remem- 
brancer. Gifts of bucks from one or other of the 
royal forests are made to these officials in the same 
proportion in July. The custom is associated with 
the royal grants and charters to the city of Lon- 
don of certain hunting privileges, of which there 
are records extant dating from 1101 downwards. — 
Law Times. 

Some years ago there appeared in a Manchester 
evening newspaper the following interesting ac- 
count of Sir Frank (then Mr.) Lockwood and the 
secrets of the bar: “ Mr. Frank Lockwood, the 
well-known barrister, has been good enough to 


reveal some of the secrets of the bar. He has in- 





formed one of the irrepressibles, known as inter- 
that there three ways in which a 
barrister can succeed — first, by influence; second, 
He had a 
plentiful crop of cases, which were given to him 
by prisoners awaiting their trial in the dock, and 
regards this as splendid practice for a beginner, 
compelling him to rely upon his own power, and 


viewers, are 


by a miracle; third, by quarter sessions. 


teaching him in the best way the art of cross- 
examination. Certainly the course pursued by 
Mr. Lockwood has proved successful in his own 
case, as he, Mr. Asquith and Sir Horace Davey 
share between them the first claim upon the office 
of solicitor-general in the next Liberal adminis- 
tration.” This paragraph appeared in the first 
month of 1893. In the ‘“ Vicar of Bray” there is a 
good-humored reference to the popular Q. C. in 
the lines: 

A witness I'll bustle 

As well as Charles Russell; 

Sir Edward I equal in skill; 

I’m a Lockwood at larks, 

And I’m down on my marks 

Like a second edition of Gill. 

Legal Laughs. 

During the progress of the Thellusson will case, 
which benefited several generations of lawyers, one 
of the counsel employed suggested that something 
should stand over to “the day of judgment.” 
Said Richard Bethell, who also appeared in the 
case (he was subsequently Lord Chancellor West- 
bury): “ Will not that be a very busy day?” — 
Household Words. 

Delana Eckels was an eccentric judge in the 
Vigo and Putnam circuit forty years ago, says the 
Indiana Law Journal. Two members of the bar 
engaged in a bitter quarrel, and it seemed cer- 
tain that hot words would soon lead to blows. The 
judge called the bailiff to him and told him if the 
lawyers got to fighting he was not to interfere. 
And sure enough, the fisticuffs soon began, but 
not before the judge had told the clerk to enter an 
order adjourning court. The belligerent attorneys 
exchanged blows and kept at it until they thought 
it was about time for somebody to interfere, and 
deciding that there was no prospect of that, they 
quit of their own accord. Addressing the judge, 
they began to apologize, admitting that they had 
been guilty of contempt of court. ‘“ Not at all,” 
said Judge Eckels, looking over the top of the 
newspaper he was reading; “there was no con- 
tempt of court —this court had risen before the 
fight began.” When it came to be understood 
that fights were free in Judge Eckels’ court the 
attorneys treated one another with marked cour- 
tesy. 

In Mr. Goldwin Smith’s sketch of Pitt, it is re- 
lated that Lord Eldon, at that time Attorney-Gen- 
eral Sir John Scott, opened his attempt to procure 
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the capital conviction of a man whom he knew 
had done nothing worthy of death with a pathetic 
exordium on his own disinterestedness and virtue. 
He should have nothing to leave his children but 
his good name; and then he wept. The solicitor- 
general wept with his weeping chief. ‘‘ What is 
the solicitor weeping for?” said one bystander to 
another. ‘“‘ He is weeping to think how very little 
the attorney will have to leave his children.” — 
The North American Review, vol. 114, p. 78. 


— a 
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Legwl Notes of PMertinence. 


The Chicago Legal News notes with satisfaction 
the fact that for some time the tendency of the 
Supreme Court of Illinois has been to the writing 
of shorter opinions. Part I of the advance sheets 
of the official reports, being pages 9 to 324, contain 
58 opinions, which is a creditable showing in the 
way of the much-desired condensation. 


A curious investigation has been undertaken by 
the officers of the weather bureau in the United 
States. Col. Willis Moore originated the investi- 
gation, believing that there is a close connection 
between the condition of the atmosphere and the 
physical and moral welfare of the people. The re- 
sults of these investigations are as follows: Taking 
in the whole country dtiring January, February 
and March, there were in even numbers 1,200 sui- 
cides reported in the United States, while in July, 
August and September there were 1,600. In the 
same period there were 1,700 murders in the cold 
term, as compared with 2,500 in the three 
months. There were 50 persons hanged or 
lynched in the three cold months, and 113 hanged 
or lynched in the three hot months. The investiga- 
tion is said to have been instituted with the idea 
of issuing in the near future warning of the ap- 
proaches of crime waves. — Sanitarian. 


hot 


In a Baltimore court, says the New York Even- 
ing Sun, a witness was fined $5 for exclaiming 
“ Thank God!” when the examining lawyer told 
him that he might step down from the stand, and 
not being able to pay the fine he was committed to 
jail. The same day another witness was fined $1 
for not speaking loud enough for the jury to hear. 
Such is the Baltimore judge’s idea of contempt of 
court. The term does not appear to have a very 
prominent place in the lexicon of some of our local 
judges. Certainly practices are permitted which 
would not be tolerated for one moment in courts 
elsewhere. It may be that the complacency of the 
judges proceeds from a notion that the public re- 
sents austerity on the bench. It does nothing of 
the sort. By austerity is meant the assertion of 
the dignity of the court when attempts are made 
to encroach upon it, and it is patent to the least 
observant that such attempts are becoming bolder 
and more contemptuous every day. 





Rotes of Recent American Decisions. 


Fees — Service of Process. — A sheriff may be 
fined for contempt of court in refusing to serve a 
summons until his fees are paid? It is the duty of 
a sheriff to serve promptly upon receipt of it any 
process directed to him by a court of competent 
jurisdiction, and make return as directed in the 
writ, and then, if his fees are not paid, he may pro- 
ceed under the statute to collect them. (McFarlan 
v. State, Ind. Supr. Court, No. 18,452.) 

Husband and Wife.— Where by agreement a 
husband and wife conveyed land to a trustee, and 
the trustee reconveyed one-half to each of them 
separately to be accepted in full satisfaction of all 
interest of each in the other’s land, held, that on the 
death of the wife the husband could claim no rights 
in the wife’s half of the land. (Leach v. Rains, 
Ind. Supr. Court, No. 18,255. 

Married Woman — Conflict of Laws. — Where 
a married woman residing in Indiana goes to 
Ohio, and there, as surety for her husband, exe- 
cutes a note, which, by Ohio law, is valid, and 
afterwards, in order to pay off said note, she, in 
Indiana, executes her note and mortgage on land 
in Indiana, held, in a suit to foreclose the mort- 
gage, that the Ohio note, being valid where made, 
is valid in Indiana, and is a sufficient consideration 
for the mortgage; and that it is not repugnant to 
the policy of the State of Indiana. (Bowles v. 
State, U. S. Circuit Court [Ind.], No. 9,316 
[Equity], per Baker, J.) 

Trust Funds — Statute of Limitations. — The 
Statute of Limitations does not begin to run in 
favor of the holder of money or property conveyed 
to him in trust for another, until he has openly 
disavowed the trust by insisting upon an adverse 
right 


ght and interest which is made known to the 
que trust. (Cowan v. Henika, Ind. App. 
Court, No. 2,327.) 


Seduction — Marriage to 


cestut 


Another — Evidence 
as to Child’s Paternity. — An action of seduction 
in which plaintiff claims she was seduced by de- 
fendant under promise of marriage in December, 
1890, that she first met the man who is now her 
husband in February, 1891, and married him in 
April, 1891. Her child was born in September, 
1801. Held, incompetent for plaintiff to testify to 
non-access with her husband during the period of 
gestation, or to a state of facts from which the 
inference must be drawn that she did not have 
intercourse with him until February; competent, 
however, for her to give her testimony as to what 
occurred between her and the defendant; defend- 
ant’s admission that he was the father of the child 
admissible. A civil action for seduction can be 
maintained even though there was no promise of 
marriage; influence and persuasion are sufficient. 
(Emelie Roll Rabeke v. Charles Baer, Michigan 
Supr. Ct. Filed Dec. 15, 1897. In full in Chicago 
Legal News, Dec. 25, 1897.) 
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just after the decision was given. Mr. Justice Earl, who wrote the 
opinion, regretted to his dying day that the record failed to disclose 
the real facts. Had it done so, the decision would have been the 
other way. The bank, in form, defended the suit, but it was really 
anxious, when it learned that Divine was alive, to pay the principal 


and interest a second time, saying that the reputation of the bank 
was of more value than the paltry $485 and accumulated interest. 
The bank was keenly disappointed at the result, and attempted to 
appeal to the Supreme Court of the United States, but that Court, 
while expressing its sympathy and desire to aid the bank, was 
obliged to dismiss the appeal, and forego a consideration of the case 
on its merits, simply because the amount involved did not confer 
jurisdiction, no federal question being involved. 

“In conclusion, I desire to say that I have paid but little attention 
to the poor logic, bad Latin and worse law which has been hurled at 
us from the other side. Sincerely desiring to aid the Court in the 
consideration of this question, | have avoided all personal allusions, 
kept strictly within the facts, and irresistibly fortified my position 
with unanswerable authorities. 1 confidently ask your honor to ‘ let 
the galled jade wince, our withers are unwrung,’ and overrule this 
objection.” 

I confess that I was not a little dubious in my own mind as to the 
result of this argument. To be honest, I didn’t understand it, and 
therefore couldn’t make any application of it. As quickly as oppor- 
tunity presented I called my attorney’s attention to the fact that at 
one time in his argument he asserted that I was not dead at the 
time the Probate Court said I was, while afterwards he had admitted 
I was dead, and that I took the title of the property with me. He 
explained that he had two theories; one was that I was dead, and 
one that I wasn’t, and that we could win on either; that whichever 
one the Judge might take, he had pumped him so full of law that he 
was bound to hold with us; but in case he took the bits in his teeth 
and ran away on some fool theory of his own, the record was all 
right for reversal in the Supreme Court. 

At the conclusion of the argument the Judge remarked that this 
was a very grave question, and his decision might be decisive of the 
entire case; that he wanted to look over the authorities cited very 
carefully, and it would be for the benefit of all, and save expense, to 
take a little time before announcing a decision. He would therefore 
adjourn court until the following morning. 

On our way out of the court-room I asked my attorney as to the 
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prospects. He replied: “I have set the Judge.to studying. Those 
authorities I fired at him are a winner. It was easy to be seen by 
his rulings in making up the jury that he was dead against us; but he 
hates like the old Nick to get reversed, and if | can keep the fear of 
the Supreme Court dangling before his eyes, we are sure to win. 
Oh, I tell you, an attorney has to work. He has to keep watch of 
the Judge and the jury, and even take into consideration the audi- 
ence, for lots of times I have known verdicts to be substantially 
made up and dictated by the back seats. In addition to this, he has 
to keep track of the witnesses and the evidence, besides watching 
the opposite side to see that they don’t put up any job on him. I tell 
you, an attorney has got to have eyes in the back of his head and 
think of a dozen things at the same time when he is trying a law- 
suit. And even then clients don't half appreciate what is done, nor 
stop to think of the authorities he has to consult, or of the sleepless 
nights which he spends in devising ways and means of protecting 
their interests. It is a regular dog’s life, and sometimes, when the 
Judge and jury go dead against me, when I know I am right, | get 
disgusted enough to quit the practice altogether.” 


CHAPTER IX. 
THE RULING. 


After the opening of court the next morning, and the transaction 
of some preliminary business, the Judge said: 

“On yesterday, after empaneling the jury, the plaintiff was called 
as a witness on his own behalf. The defendant’s counsel objected 
to his being sworn, and also to any testimony which he might give, 
the principal ground being that the proposed witness was dead, or 
had been declared dead to all legal intents and purposes by a court 
of competent jurisdiction, which finding and decree had not been 
modified, reversed or set aside, and was and is in full force and 
effect. 

“In considering this question, it is first necessary to refer to the 
pleadings in this case, in order to determine precisely what the issues 
are, as bearing upon the offer made of the plaintiff as a witness, and 
the objection interposed by defendant. This is an ordinary action 
in ejectment to recover possession of certain real estate, plaintiff 
alleging ownership in fee, right of possession, and that defendant 
unlawfully refuses to surrender the same. Defendant answers, 
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denying ownership of plaintiff, and justifies his possession by alleg- 
ing ownership in himself. He pleads the action of the Probate 
Court, wherein it was decreed that Moses Scott was dead, and the 
further proceedings therein, whereby the property in controversy 
was sold by the administrator, and finally title was passed to him. 
“ Plaintiff replies, admitting the proceedings of the Probate Court, 
attacks its regularity, and alleges a total want of jurisdiction by 
reason of the fact that Moses Scott, plaintiff herein, was not in fact 
dead when so decreed to be by the Court. 

“ If the objection had been directed solely to his being sworn as 
a witness I should have no hesitancy in overruling it; for when 
a witness is presented, whether alive or dead, having the semblance 
of being alive, so far as ordinary observation is concerned, he should 
certainly be permitted to qualify in form at least, leaving the actual 
fact as to his being alive or dead to be determined by the jury from 
subsequent examination, or other competent evidence. The Court 
would not be justified in thus usurping the province of the jury, as 
under our practice juries are the sole judges of the facts. The fur- 
ther objection urged by counsel is that the witness should not be 
permitted to testify at all. For the purposes of this case, I will 
assume that the witness was sworn, and a material inquiry pro- 
pounded to him, to which the defendant interposed the objection 
stated 
“ Before passing directly upon the main question, the Court will 
notice some consequences which, it is alleged by counsel, will neces- 
sarily follow should the objection be overruled. Intimation is made 
that the defense might desire to impeach the reputation of the plain- 
tiff for truth and veracity, which would necessitate the summoning 
of witnesses who were acquainted with his public reputation in that 
regard, in the immediate vicinity in which he resided. This is 
undoubtedly the rule; but the defense say that by reason of the great 
expense necessarily incurred in tendering mileage to witnesses com- 
ing from such remote distances, they ought not to be put to such 
expense. The Court is unable to agree with counsel in this regard, 
and it is for them to say whether or not they will incur this expense, 
or take their chances on the trial without such desired witnesses. It 
is also suggested that process of the Court might not be obeyed. 
and that the seal and other evidences of authoritv might be cremated 
or incinerated. The Court desires to sav right here and now, that 
if it is brought to the attention of this Court that anv of its process 
has been cremated or incinerated by saints or sinners, living or dead, 
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and especially by any resident high or low of the Infernal Regions, 
they will be immediately brought before the bar of this Court and 
punished for contempt of court, and the punishment will include 
‘mprisonment in addition to a heavy fine. This, I trust, will suffi- 
siently dispel the fears of counsel in that regard.” 

As he uttered this, the Judge, as 1 thought, breathed somewhat 
hurriedly, an involuntary shudder seemed to pass over him, and he 
looked nervously about, as if he were endeavoring to dispel his own 
fears, as well as of those to whom he addressed his remarks. Pull- 
ing himself together, he continued: 

“It is further claimed that the judgment of the Probate Court 
cannot be collaterally attacked, and the principles of res adjudicata 
and stare decisis are urged in support of the same. This necessitates 
a legal definition of the two phrases, involving a history of their 
origin. On the one hand they are claimed to be law phrases, signi- 
fying, in brief, that the several matters, as well as the law of the case, 
have been once litigated and determined, and cannot be again liti- 
gated or questioned in this action. On the other hand it is con- 
tended with much force that res adjudicata and stare decisis were 
originally Chinook, signifying, respectively, a ‘dead dog salmon’ 
and * dog feast,’ from which it follows naturally, if the latter conten- 
tion be correct, that defendant literally invokes the principles of 
‘dead dog salmon’ and ‘ dog feast.’ Manifestly, this would be 
absurd, and the application would be of no legal value, except in 
a Chinook court. The Court is aware, as a matter of information, 
that the Chinook language, or, rather, dialect, is one of compara- 
tively modern origin. It was made or created here on the Sound, 
as a common means of communication between the several Indian 
tribes of diverse languages and the white people. The Chinook 
words had no meaning save such as were given them by their cre- 
ators. It was a successful creation and adoption of a language, 
such as has been more recently proposed by advanced thinkers and 
scientific philologists and dialecticians, known as the Volapuk. 
And while the Chinook may be humorously described as a cross 
between two coughs and a spit, nevertheless it is a live language, 
and has been since its creation, in about the year A. D. 1845. The 
phrases, ‘ res adjudicata’ and ‘ stare decisis, are certainly found in 
the Chinook language. the translation or signification being as 
hefore stated. The question is, Were these phrases borrowed from 
the law Latin, or the law Latin from the Chinook? Celebrated lin- 
guists inform us that live languages often borrow from dead ones, 
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while the latter remain inert, show no growth and gradually fall into 
decay. This would seem to indicate a Latin origin, and would 
prove the decisive element in the mind of the Court were it not that 
the Court is also aware of the fact that the use of the phrases in the 
profession and by legal writers of law Latin has been also limited to 
about the same period, and that prior to 1845 such phrases were 
unknown to the law. Another phase not presented by counsel sug- 
gests itself to the Court, and that is this: Where the same phrase or 
sentence is found at the same time, in languages both dead and 


alive, having, as in the present instance, a meaning not only diverg- 


ent, but totally irreconcilable, it would be safer for the Court to 
adopt the modern definition rather than wander and grope amid the 
dim aisles of the past, or become lost in the centuries of past obliv- 
ion. The view which the Court takes of this whole matter, how- 
ever, is such that it is not necessary to decide this interesting but 
perplexing question, and I will pass on to consider the other matters 
involved. 

* Reference has been made to the Roderigas case, and counsel has 
given a very interesting account of what he deems the facts in the 
case, which were unknown to, and caused to be misled thereby, Mr. 
Justice Earl, who wrote the opinion. An examination of that case 
shows that it was first argued and submitted to six judges, and these 
being equally divided, it was again argued before a full court. 
justice Earl being the seventh judge, of course the sole decision 
rested with him. Now it so happened (and this was the reason why 
he did not sit in the first instance) that his Uncle John Oysterbanks, 
a wealthy and aged member of Tammany, and from whom he was 
in lively expectation of inheriting, had signed the bond of Mrs. 
Isabella McNiel, the first administratrix, to whom the bank paid the 
money. In case it had been decided that the first administration 
was void, by reason of the fact that Divine was alive, and that the 
second administratrix, Martha D. Roderegas, could recover, thereby 
compelling the bank to pay the money a second time, the bank could 
have turned round and recovered the amount from Mrs. McNeil 
and her bondsmen. Mrs. McNeil, in the meantime, had died, and 
left no estate, and the only other bondsman was a professional, con- 
sequently it would have to be recovered. if at all, from his uncle. 

“ The old gentleman told him that if he saddled that McNeil bond 
onto him, he might as well pay it himself. as he should not only take 
it out of his inheritance, but might cut him off altogether; that when 
he had a chance to be thrifty and turn an honest penny he ought to 
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do it, rather than fritter away his money on some aborigine from 
Cuba. 

It will be readily seen that the force of the opinion thus ren- 
dered was greatly shattered, and so far as the New York Court of 
Appeals show, Justice Earl was never thereafter, while on the bench, 
permitted to render a similar opinion. I shall, therefore, disregard 
this case, as I should not feel justified in being governed by his 
opinion unless similarly. situated. 

“ Although this is an action at law, still the question presented to 
the Court not only invites, but requires, the Court to review it from 
an equitable standpoint. It has been suggested that the offer, made 
deliberately, of a disqualified witness, that is, of a person who has 
been adjudged dead, is a contempt of court, an attempted imposition 
upon the Court. I quite agree with counsel in this regard, but inas- 
much as the fact of death is put in issue by the pleadings, the Court 
would hardly be justified, at this stage of the case, in assuming such 
death and acting upon such assumption. However, should it 
appear hereafter that such is the fact, the witness so offered, and 
those who knowingly and wilfully present him, will be surely dealt 
with. No dead man shall be permitted to appear in person and 
give evidence in this court, except on stipulation of both parties, 
allowing an equal number of defunct witnesses on either side, 
including the right of the defendant herein to so testify in case of 
his death pending proceedings herein. 

“ Another reason which moves the Court to take this view of this 
branch of the case is this: It is admitted that, by decree of the Pro- 
bate Court, Moses Scott was found dead ‘to all legal intents and 
purposes.’ To that extent I am inclined to go; but there may be 
a residuum of life still existing, exterior to and beyond the adjudi- 
cated record. How much there is of this residuum, and what its 
standing in court, should be a matter of careful consideration. His 
rights as a possible residuary legatee or residuary litigant herein 
cannot be abridged, and in the further consideration of this case 
I shall confine the evidence to plaintiff's rights, if any, based upon, 
and in support of, any residuum of life which may be found to exist 
independent of, and not in conflict with, said decree. The proof 
upon this point must be clear and convincing. Grave doubt exists 
in the mind of the Court as to whether or not, in construing this 
decree, I should give the same effect to it as would naturally be 
given were the words, ‘to all legal intents and purposes,’ omitted, 
leaving it a finding of death without limitations. But I take it, in 
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construing this decree | must be governed by the same rules which 
apply to the construction of a contract or statute, and that is to give 
life and vitality, if possible, to every word and phrase; and although 
it might be forcibly urged that every fact which might have been 
found in that proceeding was necessarily litigated and determined 
thercin, and therefore not a subject of subsequent judicial investi- 
gation, nevertheless the guarded expression of that decree, the 
express limitation attached to the finding of death, raises a strong 
presumption in my mind that the court fully understood its busi- 
ness, and that the decree, as we find it, expresses the exact intention 
of the Court. Moses Scott is certainly dead ‘to all legal intents and 
purposes,’ but may be alive as to other intents and purposes. Whether 
or not his present proceeding shall be governed by the former or 
the latter will be determined by subsequent proof. My present 
impression is that the decree of * dead to all legal intents and pur- 
poses’ governs this case. He who seeks equity must do equity, 
and that which ought to have been done equity will presume to have 
been done. By reason of the respect due the decree of the Court, 
Moses Scott ought to be dead; it logically follows, under the above 
rule, that he is dead, subject, however, only to the limitations con- 
tained in the decree. 

“Nor am I wanting for precedent or authority in thus recogniz- 
ing and carefully providing for this residuum and its attendant 
rights. The case cited by counsel from the United States Supreme 
Court in recognition of a dead estate, or one in a state of suspended 
animation, is clearly in point; but another not cited appeals to me 
with greater force. Upon the death of the Hon. Thaddeus Stevens, 
familiarly known as the ‘Great Commoner,’ his body was taken to 
his home in Lancaster, Pennsylvania. Two days after death, and 
while his body was lying in state, the Republican Congressional 
Convention, in session but two blocks away, and fully aware of his 
demise, unanimously renominated him for congress. He made no 
formal acceptance of the nomination, and the convention reluctantly 
felt compelled to name another candidate. Had he accepted the 
nomination and been elected, is it conceivable that Congress would 
have refused to permit him to be sworn and take his seat? In these 
days of political strife, if a dead congressman possesses life enough 
to win a renomination, certainly the courts ought to recognize 
a contingent existence of one whose death is founded upon a decree 
containing express limitations. The citation above referred to will 
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be found in Cooper’s American l’olitics, page 135, and is certified 
by Col. A. K. McClure. 

“ As bearing upon this subject, | will also reier counsel to a cele- 
brated English decision, that of Reg. v. Stewart, 12 A. & M., pp. 
773.779. Ina very elaborate decision the * rights * of a dead body 
are discussed and expressly recognized. This case was much criti- 
cised, however, in Queen v. Prince, in the High Court of Justice, 
Queen’s Bench Division, by Lord Stephens, saying inter alia, * the 
Court speaks of the rights of a dead body, which is obviously 
a popular expression, a corpse not being capable of rights.’ Still 
further along in the opinion he says the ‘ attention of neither court 
was called to the subject of anatomy;” hence it is fair to presume 
that even Lord Stephens recognized the rights of a dead person 
from an anatomical point of observation. 

“| have thus gone into this question at considerable length, so 
that counsel might know the views of the Court, and to what extent 
and for what purposes evidence will be admitted. 

“ Within the limitations before given the objection is overruled.” 


CHAPTER X. 
THE TRIAL RESUMED. 


After the Judge had given his decision I was sworn and examined. 

“ You are the plaintiff in this action?” 

“T am.” 

“Are you the same Moses Scott who formerly lived here, and 
who owned the property in controversy?” 

“Tam.” 

“ Since that time have you ever, either by yourself, agent, trustee, 
heir, proxy, cestui qui trust, ambassador or attorney, voluntary or 
involuntary, either in law, equity or otherwise sold, transferred, 
assigned, leased, encumbered, clouded, eloigned, abridged, con- 
cealed, destroyed, eliminated, transported, or done any other act 
affecting the title to the property, or any of its rents, issues, profits, 
emblements, hereditaments or appurtenances, corporeal or incor- 
poreal. in any way, manner or form, or in any wise thereunto apper- 
taining?” 

“Which?” 


‘Your honor,” said opposite counsel, “ we obiect to the question, 
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nrst_ as leading and suggestive; second, as incompetent, immaterial 
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